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By rhc Assislanr Chtcl. Audio Divihion 

I 111 responw lo il Pcririon lo r  Rule Making filed by Bay Broadcasting, Inc. ("Petitioner") the 
Audio Divi,mn cunvders hurcrn il Not im of Proposed RuIc Making' proposing the substiturion o l  
Channel 2SOA lor Channel 145A i l l  Srauon WBEYiFM j, Crtsfield, Maryland. Petirioner states that by 
chai iyi ig i t \  lrequcncy to Channel 250A, Station WBEY could avoid ducting interference Ihal i t  receives 
from Station WFPG(FM). Atlanlic City. New Jersey, and could operale with maximum Class A F M  
I i ic i I i t ic \  Peurioner I i lctl Comnienrs exprctrtng i t s  conitnued intcresr iii implcrncnting the change i n  the 
opcrating Irequcncy o1 Slamn WBEY lrotn Channel 24SA to Channel 2SOA. Comnionwcdth 
Broadcasting. L L C . Iiccn\ec 0 1  Starion W E X M ( F M  j. Exmore, Virginia, and Sinclair Telemblc, Inc., 
d l h h  Sinclair C o ~ ~ i i i ~ u i i i ~ ~ t ~ o t i s .  ItLenwe 01 Slallon WROX-FM, Cape Charles, Virginia, (collectively 
"SI tic1;iir'') I tled "Counrerpropmal and Cominents" ("Counrerproposal"l. I n  rebponse lo a Public Norice, 
Report N o  2559. issued J u l y  I, 2002, sel l ing I'orth rhe der:iils of Sindair 's  Counterproposal.' Tidewater 
Conimunic~iioii,. l i ic  (Tidewarer..)' l'iled Reply Comments oi i  Counrerpr~iposal and Sinclair filed Reply 
Coiiiincnts. Peiitioner a l w  I'iled Coninienr\ and Supplementary Coinment\ on Sinclair's Counrcrproposal 
Sir iclair l t lc t l  :I Morion lor Lcavc IO File a Reyonse IO Tidewater's Reply Comments" and rhe Responrc 
i lwll, io which Tidcw:itei- riled an Opposition and an Errarum IO rhat Opposition. Siiiclarr filed a Motion 
f o r  Lca \c  io File :I Funhcr Rcsponsc IO Tidewater's Opposilton' and the Further Rehpunse, lo which 
Tidcwarct i i led an Oppowioi i  For the reason5 stated below. we deny Pctitioner's rcquesL to allol 
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c'Ii:iiiiicI Y O A  IO c ' rd ic ld .  Mnu!'lmid, mid we ?l.riil  Sinclai i- ' \  Counterproporal tu the exieiit indicuied 

2 S i n i l a i u ' \  C~iuii ierl ir~ip""iI prnpo~cs the nllniincnl 01' Chmncl 308 I 10 Bcllc H,rvcn. 

Virgini.1." which \wu ld  providc ~ l i c  tirsr local aural rransinission scrvicc to that coinmunily. To 
. icc~Ji~~i l lndalc Ihc Inrep)ing aIln1iiiciii. Sinclair rcquem the sub$titurinn of Channel 290A tor vacilii i 
Channel 3 2 A  a1 Nos\;iwadoh. Virginia To ncconiiiiodatc lhis channel substitution, Sinclair requestr ihc 
real loui ienl ol' Chaniicl 29 I A fronl Exmore. Virginia. IO Poquown, Virginia,' and rhc inodif icat iw~ d t h c  
W E X M I  F M I  Iiccnsc to \ped).  Poquoson, Ihur providing the fir71 local aural tranmiission service IO 

Pnqumon Because the rcallotiiictiI of Channel ?Y I A  from Exmorc to Poquosoii would rcsult i n  the 
reiiinb:il 0 1  [he wi ly  lncal  FM \ t a l i o n  Irom Exiiiorc. Sinclair proposes the realloimcnt of Channel 241 B, 
Siation WROX-FM. trnm Capc Chiirler tn Exniorc. Virginia. 

7 111 II\ Countcrpnipri\al. Si i ic la i r  a l x i  argue\ that the Petitioncr ha.; not specified n viable, 
a d c y u a ~ c l ~  \paced \ i ie ioi  11% propo\ed I;icili l ies on Channel ?-SUA. Sinclair's analysis of the transmitter 
\ i ie indica.rc\ I h d  i t  I\ located iii n tidal niarhhland area iicar the Chesapeake Bay, and thal thc site l ie\ 
within ;I wi ldl i ic inniiagemen~ iirca owned hy the Cominonwcalrh of Virgiiiia and re.;erved for hunting 
:iiid Iibhing Wc h n c  re\ iewed ihic matter. using detailed topographic maps available trom the United 
Stare\ Geolo~ icn l  Survey (USGS) inlcrnet cite (% w w  u\~s.cov) Uti l izing thc.;e maps, wc have 
dcleriiiined thal Pctilioiier'\ proposed trai isni i t~er site IS  located in  marshland in the Saxis Marsh 
Wnicrl'owl Man3gciiicnl Area and Relugc, a? cuggested by Sinclair I f  the tranrmilier w e  were changcd 
\o Ihar II umuld hc on di-y land. i t  would then he bhnrt-spaced IO other authorized radio broadcart 
laci I i i ic \  Further, ihr propo.;cd s i te  would no1 place a 70 dBu contour over 100 percent 01 Crisficld. 
Mnryl,iiid, a\  required hy Scction 73.315 or l l ic  Commission's Rulcs. At the lime thc Noficr q f f r q m s e d  
Rirlr Md/u,q i i i  lht.; proceeding w a ~  adopted. II appeared that Pelilioner's proposed 70 dBu contour 
wriuld coinplclcly ciicoiiipas\ Crislicld, hul the niorc accurate, Lurrent map of Crisfield from Ihe U S .  
Ccn\u\ Burruu inakcs II cleili- !ha1 Pctilioiier'\ 70 dBu ~ igna l  would not encompass all ot Crisficld, 
Maryl:ind 111 I i g h ~  01' the ioregwng Iact\, Peiitioner'h request to substitute Channel 250A for 24SA ill 
Cri.;ficld. Mur!~laiiti, mu\[ be denied 

J Tidew;iicr i i lcd Rcply Coinincnts o n  Couitlcrpropiisal ("Reply C~immeitts"), claiming thal 
SriiclatI's Counterpropowl IS l a l a l l y  dcfcclive hecausc ( I ) Belle Haven. Virginia, i s  not a community that 
quulific\ l o r  rlii F M  radio hniadcn<I allotiiieiii pur\tiant to Seclion 307(h) ni [he Communical ion Act o l  
1974, ;I\ antcndcd ("ihe Act"), I ? )  ihc punposed Ii-an\niiIIcr site ('or Poquoson I\ over wnler and 
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un\uit;ihlc. 131 Pvqtio\oii i s  a "bedroom coirlmuiiily" lor the NorfolMVirgi i ia Bcach/Newport Ncws 
Urhan iml  rlrei~ mid doe\ not i i ieri l a l'ir\l local \ervice prc fcrc~icc;~ and (4) ihere are no puhlic inleresl 
hciicfilr lo rcniti\<ing Ihc only C V I I I I I ~ C ~ ~ I ~ I  elalioii iroii i  Cape Charles Sinclair tiled a Respvnse tv  
Tidcw:iicr.s Reply Conimcnts in  which i t  assens lhal none of Tidewaler's arguinenls for deiiyinf 
Sincliiir.9 Ciiuiiterprripos~il have i i ier i t  We ~ ' 1 1 1  addre.\\ each o f  these arguments 

5 In 11s Oppnsiiion to Sincl;iir'\ Response, Tidewater argue> that Sinclair may no1 amend and 
wpplcment 11s c nunterpropwal t n  p rw ide  inlormation i t  o n i i ~ ~ e d  from its counterproposal. Tidewater 
contend\. i r i / c i -  aliu, that Ihc Conirniwon \hould no1 consider Sinclair's supplementary information 
coiiccrning the L'oinniunity ctaius vi Bel le Haven. Virginia, whether Poquoson should hc considered ii 

f i r s t  Iriciil scr\ ice under F c i w  uiid Ric1ioi.d ~ L I C ~ , ' ~  and whether Station WAZP(FM) i s  an adequate 
rcplaccmen~ i o i -  Stalion WROX-FM a1 C;ipr Charles. Virginia Tidewater hases Ihe loregoing argumenl 
oil the principle !ha! the Corninissir in has smed imany timc? that counterproposals must he technically 
cvriecl and \uh\lanlially complete when filed This principle is usually cited when the ~echii ical 
eiipnccrin_e acpcct\ (11. a countcrproposal are incoinplctc or i ~ i c o r r e c t . ~ ~ ~  We do not have to face Ih r  issue 
thal Tidcwalcr has iitteiriplcd io raisc in this prvceediiig, becaube the infvrmalion submitted hy Sinclair 111 
I I \  Coun~crproposal cnncerning the community slatus of Bcllc Haven. Virginia, Sinclair's Tuck showing 
concerning Poquosriii. and the inforniarion Sinclair cubniitted concerning thc replacement of S t a t i m  
WROX-FM hy Station WAZP(FM) wcrc technically correct and suhstmlially complete as filed. Since 
Tidcw:iter que\tionetl each vi the loregoing showing,, we pennil Sinclair tv  answer those questions and 
provide a ciiniplele rccord oil thcse inallers 

h We l'ind Ihai Bellc Haven cvnrlitutcr ti community that qualifies f i x  an F M  allotmenl pursuant 
to Seclioii 307(h) r i i  (he Act Tidewaler has failed tu rebul Ihe presumption, derived from the Ihcts that 
Bcllc Haven I S  incorporated and I i s~cd in Ihe 2000 U S Ceiicus, that Belle Haven IF clearly a "distinct 
eeographic:il pripulamin grouping," I c , a grouping 01- residents with ;I coninion identity evideiiccd hy a 
inwi i  gnvcrnnieiit, local huwiicsrer. a post otl'ice and churches. We observe that, wilhout including 
hu\iiiccrcs and vlher cnlilies oulsidc of Ihc corp(~rate bouiidarie.: vf Belle Haven, Belle Havcn has at leas1 

I1 
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i, huqinesseh :iiid \ i x  11011-husincss insi i t t i I ioi i \ .  includins a U S. Pnct OiTice, a Head Start facility. ~ w n  

churchex with 'Bcllc Havcn" in  ihcir inamc\. :~nd an arts center, within its corporate hountl;iric\ 

Secoiid. i n  reply I ( I  Tidcwaiei'\  illegali ion Ihal Sinclair's proposed trancmitter site lor 
Poiluowl 15 o ~ c i  waicr and utiwitahlc. S i i i i l a i r ' j  Response pleading arserls that i ts transmitter site 15 n t i  

dr! land h c  have rcvicwcd Ihis matter, using detailed maps and (ilher relevant material from the Uniied 
Stale\ G e n l n f i ~ i l  Surbcy (USCSI interiiel s i te  IWWW iiszs  gov). These materials include a topographic 
map and a navifalional photo t i 1  the area dehigiiated as Sinclair's transmitter site a~ rerercnce coordinates 
( i t  37-12-30 Niii-lh Lal i lude and 76-25-05 West Longitude." They clearly show thal Ihe referenced s i l e  
I\ o n  dry land. 111 making this Iindtng. we do not rely on Exhibits I and 2. which are allached to 
Si i ic lmr~\  Re\poiise ex hi hi^ I u \c \  cnmpuler mapping programs and Exhihil 2 i c  hased on Ihe use of a 
"Garniin Glnhal Posilloning Sy\teni" ("GPS") receiver. There I S  no h a w  in the record for Ihc 
Conimis\ion IO c\ 'a lua~c the accui-acy or rc1iabiltLy of these submissions. Moreover. those two exhihilq, 
;I\ ~ii-i:inaIly \uhinit~cd, w e d  an incorrect loiigi~ude rererence of "76-29-05." rather than Lhe correct 
reierence of- "70-25-05 .. Tidewater's Oppowion In Sinclair's Response and Tidewarcr's Opposition to 
Sinclair's Further Re\ponsc makc \ever31 arguincnts concerning this error whtch wc need not consider 
s i i i i e  wc arc no1 relying on Exhihitc I and 1 of S i n c l ~ i r ' s  Response Stnclair admitted that i t  made Ihc 
loregoin2 incorrect lotigilude rcfcrcncc iii II\ Furlhcr Respon-e hy mistake In any event, we have made 
3 detrrniina~ion, based 1117 the LJSCS data. that the \pecilicd transmilter cite IS on dry land 

7 

8 I n  II\ 01yxisition to  Sinclair's Responbe, Tidewater argues [hat even if the Commission were 
IV a l l o w  Sinclair IO <pccify a iicw sei of reference coordinarcc for the proposed Poqunson transmitter siic 
i t 1  ihc are:! near 11s orixinal reltrencc cite. (he proposed area would he unwilahle for a radio tower. 
Specifically, Tidewater cxplains [ha1 oiic of i t \  eniployecs consulted with the York County Deparlment 01 
En\ ironnienlal :iiid Dcvclnptiieiilal Service\ ("Deparlnient") and was lold that the Ihc propoced Poquoson 
~ransniitter \ i le  i s  zoned "re\iden~ial" and :I lower could no( he built withoul a special use permil. 
Furrhcr, the employee was told lhai the proposed lratisniitler sitc would require approval from Ihc 
Dcpartmenl hecnucc II Inll\ wiihin the Chesapeake Bay Preservation Area The Deparlmcnt ciiiitact a l w  
explained thai  approvals would havc to  he ohtaincd from the "Wctlands Board" and the Army Corp of 
Engiiiecrc. La\~ ly .  Titlcwaler'\ employcc uinl;iited Ihe Yorl, Cnunly Planning Conimtcsion, which i?, Ihe 
org,iniutioii th:ii would h~indlc any applicatinn lor any tower 111 York County. the County in which 
Sinclair's p ropow i  ii-ansiiii ltcr \ i le i s  lecatcd. and was intormed lhal any attempt to build a tnwer at 
Siriclair's propo,\ed traii,\nii[lcu \ i le  wniild c:iuce "real concern." 

9 A\ long a \  J Ihcorelical Iranstnitier si le is shown to exist. the Commissiiin wi l l  presume, a t  the  
dlninicnl m g e .  "thai i t  i s  Lheorctically available and wi l l  use i t  as a basis for making the allolineiit '"' 
TidewatcI has in111 overcome the presuiiiplion in f:ivor 0 1  accepting the site as available wtth a "detailed 
analy\i\ demoiistrating Ihal I thc chaiinclj 15 :In unusable channel '* I4 In Ihls regard, Tidewater merely 

I '  When viewing eiihri ihc t npopaph i~  iiinp oi navigaiiond phoio. coordinate intormation (latitude and longitude) 
I, ~ i i t i u l i ~ i n c ~ ~ u s l ~  displayed lor .my p;iiiiitilar pnini chosen on Ihe map or photo. 

Thi\ quotatloit I\ Iron, H r w r I \  Hill\. I l w i h .  ('id. X FCC Rcd 2197. 21YX i M  M Bur 1993) 

.\vi, ILiLc Cn vl i i l ,  M i t i i i i ' i ( I I ( i .  ( ' I  i l l .  I T  FCC Rcd 5260. 5272 (M  M Bur IY9R)  The case define5 "unuuhlc 

1 :  

il 

4 
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~lllegc.\. h.iscd <in hcarwy. thLil Si i ic la i r 's  iheriretical s i l e  ii i ighi no1 he approved by local land use 

aurhorities Even if the SIIC inighr have IO he approved by iilrioiis 3uthnritics. and i s  oii property mned 
rc?identiaI, these al legaions do no1 provc Ihal ihc site I< unavailable Lastly. the a l l ep ion  that a local 
d l ' i c i a l  hclicvcr the theoeretical \ i le  causes "real co~icerii" does not overcoiiie the presumplion that the 
si lc I \  avaihhlc  31 ihe alliiti i ienf stage Wc cuncludc [hat Tidewater hxs not demonstrated thd Sinclnir'r 
propured rrdnsinilier we a (  Poquoroii and !he area surrounding that transrmller ~ i l c  is unsuitable lor a 
traiismitter or Ihal a tmnvni t ter  rite IS unavailahlc iii th:it general area, 

I <  

I O  Furthcr, as Sinclair deiiioiirira.tcd in i t s  Respoiisc plcading, changinz the lungilude reference 
by i w o  second\ IO "76-25-07" result.: in a transiiiiltcr site that IS t'urthcr from the water than the in i t ia l  
Irmrniit1er sile, Ihus probiding greater opportunily tor a propecl ive licensee to rind a transmilter site. 
Wc have Ihe discretion ici makc such ;I ininor change in an allolinent site."' Therecore, the coordinates 
lo r  rhc Channel 2 9 l A  Poquoson allotincnt wi l l  he: 37-12-30 N o n h  Latitude and 76-25-07 West 
Longriudc. 

I I .  Third, sincc Poquoson is within the Norfolk-Virginia Beach-Newpon News. Virginia 
U r b a n i d  Arcti ("NorColh UrhaniLed Arcs"). Sinclair was required to subnut a Tuck analysis 
dcmon~trat i i ig [ha1 Poquoson i s  suffiLienily indcpendent or [hat urhaniLed area lha1 i t  would he Juqtil'ied 
in receiving J first local prelcrence under priority (3)  of lhc FM Prioritirs. Under Tuck, wc examine 
wich proposal\ by considering three crilcria: ( 1 )  the vgnal population coverage, ( 2 )  the vize and 
proxi in i ly  01'  ihc proposed community to the ceiirral cily or the urbanized area, and (3) the 
interdcpcndcnce 01' Ihc proposed community 10 thc urhaniLed area. Thc interdependence factor IS the 

17 

In 

clianiic.1" i i \  .I chaiincl tw which lherc arc nu witahlc or ami lah l c  ~ i l r s  in Ihe fully spaced orca. 

l i  
S~ricl:iii rcqiin~* lhni thc Coninitwon compwc t l i i i  case with ihe agency's decision in Mtiuifowoi m d  1 b i . o  

I?!,(,,-\ WIU,UI$I , , .  I I FCC Rcd 11.569. 14570 (M M Bur lv%J. In  that case, thc Commis5ion approved an 
. ~ l l ~ ~ i n i c i i ~  \IIC despiic I c i i r i ~  from :I I o c ~ l  n i a y i  mil the maii:igrr ot a local airpon urging releciion of the allotmenl 
mtl ,I I e i ~ c r  t r i m  .I piopcny ownel in ilic gciieial arcii of the Ihcorctical 9i1e 5t;ilinp that he did no! inlend to illlou n 
i i iutr on hi \  priipc'lly 

Thik ch,inge 15 a lx i  I~ I I~ I~~~I I I  with Scciiun 7 1  Ih9(J(c)(l I I ot thc Rule\ which now permir~ a l i m w e e  10 change 
I I \  ~ ~ i d i i i a ~ e r  (I:ililuds ni idhr  loiigiiudc J h) 3 uectinds bilhoul prior Comniissiori aulho11LaIion SPC .~lrem11/11111rg of 
i{(,rii,r I ( , (  II,IR 01 R d c $  w POI-I 71 , , , I C /  7-1 ,If r / ~  C ' ,~ I I I I I I IWI I I ' F  Rid(,,\. 15 FCC Rcd 2 I649 (2000) Sce nlai Molt< L\ 
( ' o ~ t i ( . ! .  S0rr1h C o ~ o l ~ ~ ~  ( 2 1  e l ,  15 FCC Rcd X977 (M  M Bur 2(K)0), Rmddph  nud f?i~iii~doti, Vr,rnrnnf. 6 FCC Rcd 
1760 ( M  M Bui 1991) and Kor,L/xiri. /(,.inr. CI r r i .  J FCC Rcd 807.5 ( M  M Bur 1989) 

, h 

, -  
\C<' I IOIC 8. \ l l / J i < l  

I h  
111 I I I ~  L. l l ie Coniiniwon FCI fonh c q h i  faclors in amcssing ihc indcpcndrnce or a specified community (I j the 

w c n l  io which wii iniunity rcsidciiI\ wor!, in the lnrgei meuopolilan area rather than Ihe specified comniuniry. ( 2 )  
whcrhci lhc ciii:iller community has 11s own weekly i iwrpnper oi other mcdiii thai L O V C ~  thc community's local needs 
.ll1d i i i l e re \ l i .  ti) u'hethri Ihe comiiiiinity Icddcrs and rcsidenln peiceive the Fpecitied community as heing an ~ntegrnl 
P W  of. or \epar:ire Ironi. the h g c r  i i ic i inpri l i lai i  area. ( 4 )  ujhethrr the specified conimunily IIJY 115 nwn local 
y . o % c i n n i ~ n t  2nd rlecled cilficials. 15) v'hcthcr the \mal le i  coniniunily ha5 i i h  own telephone boo!, pro\'ided hy the 
I n c : ~ l  rclcphonc company or / ip cirdc. (61 whcther the community has irs own conimercial estahlishnieiita. health 

5 



Federal Communications Commission D A  03-2980 

mo\I imporl:inl c ri leria c~in\icIei-ed iii i i i : i k in~  rlii allotnient decision involving the proposed reallii~inent 0 1  
:I ~ i : i t i o i i  h i  :iii  iirhaniied are:] Uiider crtlerioii ( 11, the signal populalion coverage, Sinclair 
thc 70 dBu contour 01 Ihe proposed Poqiiii\on channel w i l l  cover only 9.57 percent iif the Nortolh 
Urhaniicd Area Focusing o n  Ihe t w )  ldrger cit ies in the urhai i i~cd area nearest to Piiquoaon. nnincly 
Haniploii and Ncwpoi-t News. Sinclair c la i i i is  that ihe 70 dBu coiitour o f  the proposed Poquoson channel 
w i l l  cover only 25 percent of  Hamptori aiid 50 percenl o f  Newport News. Under criierion ( 2 ) .  the size 
:ind proximity of the propowl community to the central city of the urbanized area, Sinclair argues that 
although Poquoson's population i s  less than oiic-tenth that of Hampion and i s  suhslantially smaller than 
somc o l  the othei- c i t ies i n  Ihc Nortolk Urhanired Area. II i s  9 S miles from Norfolk and 14 miles truni 
Virginia Beach. Ni)rl'olk (2000 U S Cenw.; p(ipulalion of 234,403 persons) and Virginia Beach (2000 
U.S Census population ot 425,257 pcrhonh) are the Iwo  largest cities in the Norfolk Urbanized area 
Sinclair c la i i i is  thal Poquoxin'> d i s~mcc  from Norlolk and Virginia renders the "stze and proximily" 
criterion under T u d  incoiicluuve Sinclair niaiiitain\ Ihat. as to Tuch interdcprndence factors 2. 3,  4, 5, 
and 8. Poquoron I\ iiianifeslly cligiblc f o r  2 lirst local service preference As to factors I, 6, and 7. 
Sinclair c la ims that the record 15 ~ ~ ~ c o n c I u s ~ v e  or tipped in  Poquoson's lavor. In conclusion, Sinclair 
argues thai the Coinnii\sion should find that Poquoson quali l~ies for a f i r s t  local service preference under 
I hc FM PriorincJ 

12 Wiih respect to "si=nal population coverage," Tidewater argues that the 70 dBu conkiur of 
Ihc proposed Poquown stallon would cover I S  percent o1 Ihe Norfolk Urhanizzd Area and S6.2 percent 
o f  Newport News Thebe Iigurcc dittcr only slightly from Sinclair'b figures of 9 57 percent and 50 
percent. rcspeclively. ;ind mahe l i ~ t l e  ditierence. The 60 dBu contour w i l l  encompass only ahoul 45 
percent of the Norioll, Urhanired Area. Giben Ihc foregoing facts, we do no1 draw any adverse 
coiicIusion\ against Poquoson under this criterion With respecl IO the '%ze and proximity" of Poquoson 
IO the NortolL, Virginia Urhani/ed area. Tidewater ohserve\ lhat given Piquoson's proximity 10 Newport 
News :ind given ihat the populatiun 01 Ncwpon News I S  180.150 pcrwis,  thcsc facts alone require a 
negatiuc tinding 011 th is  consideration We di5agree As the Cornnuasion has determined on previous 
occasitins. (he Nortolh Urhan ixd  A r m  IS  a peculiar urhniwed area in  that "rherc i s  no1 one idenlifiahly 
cloininan~ coi i i inuni~y within the Urhanired Area " I q  In (his light, and given Ihe con~iderahle dislance 
hctween Poquowii :ind the citic\ oi  Norlolh and Virginia Beach, which are Ihe two largcst cities in the 
NrirloIL Urhanircd Area. we rclusc to iii;ihe any adverhe concluaions againsl Sinclair under the "hire and 
pi-c~xii i i i ty" Tuck criteri(in 

13 Undci- Tuik enterion (7). the inlerdepcndence of the proposed community lo the Norfolh 

~~ ~~ ~.~~ ~~~ 

I r i ~ ~ l a t y  ;ind Iraii\portaiion \y ten i s .  ( 7 )  ihe extcni 11) which the specified communiiy and thc central city nre part of 
the h:lille a d b e n i s i n ~  ni:irhct. and ( 8 )  the criciil io which the specit id comniunity relies on the larger nietropolilan 
:irc:l h v n r i n u ~  municip;il \ c r \ i ~ r s  siiLh :I\ police. t i i c  proteclioii. , ~ h o o l s  and libraries. Thc Commihsioii has 
~oiisidcrcd ii ~ ~ i i i i ~ i i i n i t ~  :I\ indrpendent when ii ii1:iiorily of ihcac tactora demonstrate that the community i s  distinct 
Ironi Ihe urbni i iA area Scr P o I h  m & \ r  .lo?, rlorirln. 1 1  FCC Rcd 1095 (1\1 M Bur 1996) 

, ,/ 
1~li:otwrIf c.111, ~Voi-rl i  ( ~ ~ i i ~ ~ i l i i i o  oird Cliiw/woh<,, V~ i~ ,q r r r i o ,  9 FCC Rcd 3586, 3588 ( M  M Bur 1994) Sincia11 

a l w  c i i a  Llori A i r ,  Vi i$rnw.  ('I (11. I I FCC Rcd i 7 S 8  1M M Bur  19961. which held that Will~amshurg. a ci ty or I I, 
W 8  peirons u'irhiii the Noitolh Clihdnircd Area. \va\ an indcpcndent community under TLtch,) 
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IJrhani/cd A I ~ J  Titlcw3lcr concedes t h d  Poquosoii has i t s  own lcical government and elected officials 
(Tu( L lactor 4 ) aiid lhal Poquowii provide, various municipal services to i t \  citi7ens. including police, 
I i rc Iprolcclioii. \chools, ai id lihraries 1TuiL t:iclor X )  Under Tuck factor I, the extent t o  
which c'r)iiiniunity re\identr worh i n  the larger melropolitan arca, Sinclair's Counterproposal states that 
the l i ls i  o l ' l i c ia l  eiiiployiiienl figure\ for Poquoroii indicate that 5,600 of i t s  citi7,ens were employed, o t  
whom 1.200 worhcd within the c i ty  This percentage of worker\ who are employed in  Poquoson i s  rather 
iuhstai i l ia l  and prec.ludc\ an unfavorable finding against Poquoson under Tuik factor I ."' Under Tuck 
l dc io r  7. whclher the maI Ic r  community ha.: i t \  own weekly newspaper or other media that cover the 
~ ~ o i i i m u n i t y ' s  1iic;iI needs and inieresls. however, Poquoson ha\ a weekly newspaper that is published 
oul\idc Poqiiosoii in  conjuiictior with ;I YorL Ciiunty newspaper, a local access channcl on the cable 
tcIc\ision \y\leiii. a n)ehsile and n ncwslctter published hy the clty government. Thus, we must make a 
l'avorablc finding for P(iquosoii under Tuck factor 2 .  As tor Tuck factor 3, whether community leaders 
and resident\ perccivc thc spccificd cciiiiiiiunily as heing an integral part of. or separate trom, the larger 
nietropolilan arca. Priqiioson'\ leaders and resident$ wen' i t  as a separate, independent community, 3s 
evideiiccd hy Poquosiin'\ decisions in 1452 IO leave York County and to become a City in 1975. In its 
Re\pon\c. Sinclair include\ a copy 01 a lcltcr from Clyde R. Hoey, I I ,  the President and CEO 01' thc 
Virginiii Pcii inwla Chamher 01 Commerce, in which Mr Hoey describes Poquoson as a thriving, full 
\ervicc. indcpciidcnl city and in  need 01 an FM radio station lo enlighten the community." We conclude 
thar Piquoson'\ Icadcrs ;md resident\ have demonstrated that they perce1L.e Poquoson as heing separate 
lriiiii the N o r l d h  Urhaiii7ed Area. We a l w  believe thal the complex, muti-liered City Government a< 
wel l  a \  i t \  \';iriou< activilies, including Ihe construction of a new library and a lwelve inillion dollar 
cxpansioii ol'thc ci ty ' \  \ewerage syslciii. arc strong evidence of Pocposoii's independence 

We agree. 

I4  A< I O  TmL factor 5. whether the smal ler  community ha& i t s  own telephone book provided by 
ihc local telephone company or 7ip code, Pocluo<on ha5 11s own post ofrice and 71p code. Poquoqon's 
telephone lisiings are puhlished 111 a Ver i run regional direclory that includes Hampton, Newport New,, 
l'oquuwii, Scalcird :ind Yorhiown, while lisiings lor sweral olher m a p  cities in the N o r l d h  Urbanized 
Arc:!. including Noi-iolh, Virginia Beach. Che\apeakc and Suffolk. are in a different directory. 
Accnrdiiigly. P q u o w i i  deserves a hvorahlc finding under Tuck tactor 5 

1.5 Under Tuik lac(or 6. whether the wmmuniry has i t s  own commercial cslahlishments, health 
lac i l i t ies, and Iransportation \ystems, Poquo\on's tramportation and hospital needs are served by 
rcgional institutions \hared with other communities Poquoson has i t s  own Health Department shared 
wiih Yorh Counly Poquosoii has scYcr31 hundred ot  i t s  own commercial estahlishinents and the cl ly 
givcrnnieiit provides ccrt:iin heallh rclatcd \ervice\. including waste management and rodent and iiisect 
ciinirol Thci-ciore, given Poquown'\ rxIcn\ive local commercial estahlishments and hcalth-related 
govemmcnlnl vxv ices .  Pocluowii deserves ;I Iavorable finding under Tuck factor 6. 

\w Aiiiiiuon orrd A \ I i I ~ i t i d  A l o l w i i m  uiid Colli,,yc Pork, G r o i ~ m  PI a / ,  I 6  FCC Rcd 341 I ( M  M Bur 2001 1 Ill 

' I  SinLlair included this Ictrei in Ekhibil S in its Revponse The leiier i s  parr of Sinclair 's "Enaia and Supplemenl" 
It) 11s Couiircipiopo~.~l l i lcd June 1. 2002 Sinclnii also ohservch that Mr Hoey informed hlm lhat hc mailed this 
le i i t r  i o  thr Coniinisrion ( in M:iy 31. 1002 5lnclaii iiicludcd thc lctter in  the Supplement tn cnsure thai the letier 
uoiild hc included in ihc rcrord 
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I O  Sinclair : idni i ls [ha( Poquii\on i s  included i n  Ihe Norfolk Arbitroii markei, under Tuck factor 
7. \rhich ark\ !he exteiii io which thc qpccified cominuniiy and thc central city are parr of the same 
adberiiviig iiinrhci Ncvci-theless, !he fact, thai lhcrc are several major cilics within the Norlolh 
Urhuitred Are:i. Ihat Piiquwoii i s  a considerable h l a i i c e  I'roni Norfolk and Virginia Bcach, and thni 
Poquown has a local newspaper in which local humcwes can advertise, miligate against any adverse 
finding : p i n 5 1  Paquo\oii under this Tu( k factor 

17 Thus. uiidcr TutX f;lctors. 2 .  3. 4 ,  S .  6. and 8 ,  Poquoson is clearly eligible for  il first local 
prcfereiice, d e y w  iitconclubive I'inding\ under Tuck I'aclorr I and 7 Considering our analysis under Ihe 
lhrcc Tu'.!, crileria, 01 which the inlerdcpcndence of the pri,pohed community to the urbanized area I\ the 
most iiiipunanl. we conclude ihal Sinclair 's proposal to providc Poquoson with it). l i rsl  local aural 
~ r a i i v ~ i t w o n  service deserves a prelcrencc under priority 3 of the FM Pmrrries 

18 The lourrh argunienl made by Tidewater in i lb  Reply cotninents IS rhar Ihc reallrilineni of  
Stailon WROX-FM From Cape Charle\ to  Exmore, Virginia, leaves Cape Charles without any 
curnniertial >lalion, which docs n o t  constitute a prcfcrential arrangemen1 of allotments under FM 
Pr ior f r ic~  -~ 111 lhi\ regard. Tidcwaler c la im\  thal Slation WAZP(FM), whtch wi l l  be the only local radio 
Iran\mission \crvice reinaining ti1 Cape Charle\ iincc Station WROX-FM i s  reallotted to Exmore, 
Viryni;i. i s  a noticoniniercial cducari(ina1 F M  m i i o n  that qerves only I 3  percent of the population servcd 
by Sraiioti WROX-FM Tidewater :ilso note\ that 11s prcsiden~ lislcned ID Slation WAZP's programming 
lw ~ w o  hours on July IS, 2002 and heard no local prograinming, hut only Christian music tha1 was 
apparctitly delivered by satellitc. In concluwm, Tidewater alleges thal Slution WASP i s  no1 an  adequace 
whsririitc for  the rcnio\,al 0 1  S ~ a i i o i i  WROX-FM lroin Cape Charlcs. 

,I 

19 Tidewa~cr ' \  argument\ ai-e unpcrsuahive Sinclatr'c counlerpropiisal would no1 cliniinate 
F M  i rm\ni i ,wnn scrvice t o  Cape Charles. Virginia Nonci)minercial stations are rclevanl lor purposes of 
aiinlyiing local \crvice IO ;I coinniui i i~y under Seclion 307(h) of the Act, and a11 nnncommcrcial slaltons 
habc an  ohligation to herve yignific;rni programining needs of their conimunilies." Although Station 
Vv AZP has a \mailer c r v i c e  area lhan Slalioii WROX-FM, 11 covers the city limils of Cape Charles with 
il 70 dBu signal and w i l l  he uhligatcd io serve the coniniunity'$ needs and interests." Moreover. Slat ion 
WAZP ha\ hccn granlcd a coiislructioii permit lii upgrade 11s faci l i t ies sublant ia l ly  hy increasing 11\  
c l ' l c i i v e  radiaicd puwei and undertahing oninidireclinnal broadcasting. Funher. we agree with Sinclair 
thai iwo hour\ 01' nioiiitoring a radio \tatioii.s prograniining IS not sufficient 10 evaluate thc exlenl to 

.1 

- -  111 ~ p p o r i  ot t h i h  xsei t inn.  Tidcwiici  cites Alwr.  O ~ l o l ~ ~ ~ ~ ~ t o ,  ('1 0 1 .  16 FCC Rcd 1525 (M M . B u i .  2001)). I W ( O I I  

d m d  I6  FCC Rcd 7V7Y ( M  M Biir ?IKII) ("Aim") 

I ,  .h L'</ll<~l~ l ? ~ , ~ o r l ( o W r \ .  / I / I  , 5 FCC RLd 278.5. 2787-88 (1990) Srr nlro O<cnnrrdc, Cdifurnin, 14 FCC Rcd 
15702 (M  M Bui IWY) 

,, 
111 A l w .  \ripin. ihe Cntiirni\*i,m lound thal ii iinncnnimercial w t i o n  did not provide a 70 dBu qignal to any 

poliiort 01 lhr ci ly oi Iiccn\c Scc I6  FCC Rcd 31 74x0 Fot thih rrnmn. the Commia\i~in wncludrd ih:li thr scrvicc 
PrO! idcd hy the Iioi1comnicici;il sliitioii w s  nnl an adequate ,uh\lituir Cor thr rem~Yil l  of rhr s o ~ c  ~~~~~~l radlil hlatlO1l 

pi()\  iditls :I c ~ t y  gade ripnal IO l l ic c i t y  oi l i c ~ i i s e  
x 
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which thal \t;Itiuii I\ l'ullilling i t \  duty 1 0  provide Iocill progmniniing. We conclude (hat Siation WAZP 
w i l l  prwide full~iiiic local  radio t rmwi i \ \ ion  service to Cape Charles after Station WROX-FM i s  
re.illoikd 10 Exrnorc. Virgii1i;i 

2 0  We c~i i ic l i idc  Ihal the Iiuhlic inceresl would hc served by granting Sinclair'c Counterproposal 
because hoth Bclle Haven and Poquo\on. Virginia, would receivc their firs1 local aural transmission 
services Channel 250B I can he allollcd to Belle Haven consisten1 with the engineering requiremen~s of  
the Coiiiniihsioii.< R u l e \  at Loordinale< o f  37-32-49 NL and 75-49-48 WL, wiih a site restrichon of 1 I 
kilometer< IO 7 i i i i lcs)  routhwcsl of Belle Havcn. Channel 290A can be suhstiruied for Channel 2S2A at 
Na~awadox .  Virginia. conv\tenc with the Cummission's engineering requirement, a1 coordinales of 37- 
33-43 NL and 75-44-24 WL. with a w e  reslriction of' 14.3 kilometers (8.9 mile?) northeast of 
Nasawadox  Channcl 2Y I A can hc allolled to Poquoson consivlent with the engineering requirements of 
the Comrnir\ron'c Rules a~ coordiiiillcs of 37-12-30 N L  and 76-25-07 W, with a site reslriclion uf 8 
hiloiiielcrs ( 4  9 miles) north 01' Poquoson Lastly, Channel 24 I B can he allotted lo Exmore, Virginia, 
consi\ten~ with the engineering requircinenls of the Commission's Rules at coordinares of 37- 18-01 NL 
and 75-SY-US WL 

21 Accordingly, putwant IO the aulhority conlained in Sections 4(i), S(c ) (  I j ,  303(g) and (r) and 
307rh) (it the C~iiii i i itinicaiions Acr or 1934, as amended, and Sections 0 61. 0.204(h) and 0.283 01' [he 
Commi \w)n '~  Rule\ ,  IT IS ORDERED. Thal elrcctive Novcmher 13. 2003. thc FM Table of Allotmenls. 
Seclion 73.?01(h) 01 the Commission'\ Rules, IS AMENDED for the comrnunitic~ Ii\ted below. as 
lol low<. 

Coinniun i I \i Channel Number 

Belle Haven, Virgirii:~ 2.508 I 

C;rpe Charles, Virginia -. .___ - 

Exmore. Virginia 241B 

Na\\awadox. Virginia 290A 

Poquoson, Vir, ui i i ia 291A 

22 Filing wndows for Channel 2508 I ,  Belle Haven. Virginia, and Channel 29OA. Nassawadox, 
Inslead, the issue of opening these allotmcnls lor  auclion wi l l  Virgiiiia. wi l l  1101 he opcncd at chic time 

hc addrc<<ed hy rhc Commission i n  a siihvcquenl order 

13 IT IS FURTHER ORDERED. purwanc IO Sec~ion 316(a) o f  the Comniunications Act of 
1934. n amended, Ihal Ihe licunsc 0 1  Conimonwcalth Broadcahiing, L.L.C for Station WEXM(FM), 
Exinorc. Virginia, IS MODIFIED lo spccify opcration on Channel 291A at Poquosoii. Virginia, subject to 
Ihc follrrwiiig condillon\. 
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(:I) W i t h i i i  90 d:iy oi l l ic  ct tccl ivc t l a ~ c  of [hi? Report and Order, the l icei is~c ?hall whnii t  to the 
iiiiiior c h a n y  a p p l i ~ ~ a ~ i o i i  l o r  a u)iiciruc'tion permit (Fnrm 301 ). cpecifying the new Coiiiiiii\w)ii 

fac I I I l y 

(h) Upon graiil 01 Ihc cnnrlruclion perinii. prograin tests niay he conducted i n  accordance with 
Scciion 73 1760 ol'thc Coinniicvoii.\ Rule\ upon activation nf Channel 241 B a1 Exinnre, Virginia. 

( c )  Nothing contained herein t h d l  he construed to authori7e a change in transmiller location or 
IO ;iwid (he nccessity 01 I i l ing an cnvirontnental assessment pursuanl to Seclion 1.1307 of the 
Commi~sion' \  Rules. 

24 IT IS FURTHER ORDERED. pursuant to Seclion 316(a) of the Communications Act ot 
1934. ;is amended. Ihai Ihc licciicc of  Sinclair Tclecablc. Inc.. d h l d  Sinclair Communications. for Station 
WROX-FM. Cape Charle,, Virginia. IS MODIFIED Lo specify operalion on Channel 2418 at Exmore. 
Virginia. wb j r c l  to the l o l l o w i i i ~  condiuon.r. 

( ; I )  Witliiti 90 days o t  (he effect ive date 01 this Reporl and Order, the licenser shall suhmr tu Ihe 
Commission a niinor change application for a consltuc1ion pertnil (Form 30l), specifying the new 
I <IC II 1I.y 

th) Upon :mil of the con\~ruct~on permil. program tests may hc conducted in accordance wilh 
Section 73 I620 of the Commi\ion'c Rule\ 

I C )  NvLhing conlaincd herein shall he construed IO author1i.e a change in transmitter localion or 
io avoid the necessity of I'iliiig an enviroiiincnlal assessmenl pursuant to Section I 1307 o f  the 
Cornmissinn'\ Rule\ 

75 IT IS FURTHER ORDERED That Ihc Petitiun lor Rule Making (RM-10405) I'ilcd by Bay 
Bimdcasting. l i ic in M M  Dockel N o  02-76 I S  DENIED. 

IO IT IS FURTHER ORDERED That thc counterproposal tiled by Commonweallh 
Bro:idc;i\iiiig. L L C . and Sinclair Tclecahle, Inc . dhld Sinclair Comn~unica~ions IS GRANTED to the 
rx len i  indic;iied 

17. Pursuant to Coiiiini~sioii Rule Section I I IO4(3)(1), any party seeking a change of  
coininunity 01 license of  an FM allotment or an upgrade of an exisling F M  allotment, if the request 15  

granted. iiiiirl suhmil ;I rule mahin_e fee when f i l ing 11 applicalion to implement the changc in community 
01 Iicenw and/or upgrade Ac ;I rc\uIt d thi\ prnceedlng. Commonweallh Broadcasling, L.L.C , licensee 
of Statio11 WEXM(FM). and Sinclair Telecahle, Inc., d/b/a/ S inc la i r  Communications, licensee of  Stalion 
WROX-FM. are required to suhinil rule making fees in addition to the fees required for the applications 
IO etlcct lhc changes in their coiiiinunities of licensc 

IO 
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2 X  IT IS FURTHER ORDERED, thal MM Dochel Nu 02-76 IS TERMINATED 

29 FoI tutlher inlori iut ion conccrniitg lhis proceedtng. contact R. Barthcn Cormati. Media 
Rureou. (201) JIX-21XO 

FEDERAL COMMUNICATIONS COMMISSION 

John A Karouos 
Awistanr Chief, Audio Div is io r i  
Media Bureau 


